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1. Whether appellant’s suit for reinstatement to federal 
employment is barred by a prior judgment, upholding the 
validity of appellant’s separation, on the same facts, and 
denying the same claim for relief, as the case at bar. 

2. Whether appellant’s suit is barred by his failure to 
exhaust the administrative remedy of appeal to the Civil 
Service Commission from his separation by the New York 
Regional OflEice of the Veterans Administration. 

3. Whether appellant’s suit, commenced on June 22,1950, 
to set aside his separation from federal emplo 5 Tiient on July 
13,1947, is barred by laches. 

4. Whether appellant’s claim that his separation from 
federal employment was wrongful because the Veterans 
Administration negligently failed to certify that he was a 
disabled veteran prior to his separation from employment, 
states a claim upon which relief can be granted. 
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?Sintteb States! Contt of Uptake 

FOB THE DISTRICT OF COLUMBIA CIECI7IT 


No. 11,048 

Joseph Di Silvestro, appellant 

V. 

Carl Gray, Jr., as Administrator of Veterans Affairs, 

appellee 


APPEAL FROM TEE UNITED STATES DISTRICT COURT FOR | 
THE DISTRICT OF COLUMBIA j 


COUNTERSTATKMENT OF THE CASE | 

I 

In this suit, appellant seeks reinstatement to a position as j 
Adjudicator P. 3, with the Veterans Administration, from ! 
w’hich he was separated by a reduction in force on July 31, j 
1947.^ His complaint has been dismissed by the court , 
below. (App. 22.) j 

On November 1, 1948, appellant filed a suit against the ' 
United States Veterans Administration for reinstatement | 
in the United States District Court for the Eastern District | 
of New York. (App. 24.) Appellant alleged that he is an i 
honorably discharged veteran; that on March 10, 1945, he j 
was given a war service indefinite appointment as adjudi- I 
cator with the New York Office of the Veterans Administra- j 
tion; that on July 31,1947, his services were terminated due j 
to a reduction in force. Appellant further alleged that in j 
December, 1944, he made application to the Veterans Ad-1 

ministration for disability pension benefits; that during his i 
_ I 

^ Appeal in forma pauperis has been allowed, and for the con- | 
venience of the Court, relevant portions of the record are printed | 
as an Appendix to this brief, referred to as App. I 
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employment he was not considered as having a service- 
connected disability and he could not claim the preference 
in a reduction in force granted to a disabled veteran. Ap¬ 
pellant further alleged that on February 20,1948, the Veter¬ 
ans Administration found that he had a service-connected 
disability of not less than 10 per cent and awarded him 
disability pension benefits, retroactively to October 10,1946. 
According to the complaint, this was a “belated” award 
and due to this “belated” award, appellant has been de¬ 
prived of his veterans preference and of his position as 
adjudicator with the Veterans Administration. (App. 26.) 
Appellant requested reinstatement to that position. 

Immediately after filing suit, appellant apparently at¬ 
tempted to secure a temporary injunction directing his 
reinstatement, which was denied by Judge Abruzzo. (App. 
29.) The case was thereafter fully heard upon cross mo¬ 
tions for summary judgment supported by affidavits, from 
which it appeared that there were no disputed facts. 
Di Silvestro v. United States Veterans Administration, 81 
F. Supp. 844. 

The uncontroverted facts showed that appellant, as 
a temporary war service appointee, was classified Group 
B-1 for retention purposes in a reduction in force, and 
was in the last ten of the class of employees whose num¬ 
bers had to be curtailed. Under the regulations of the 
Civil Service Commission, (5 CFR (1947 Supp.) 3.102, 
infra, p. 5) a temporary war service appointee, in addition 
to proof of service-connected disability, had to meet three 
requirements for conversion to a permanent appointment: 

(a) Recommendation for conversion by employer 

(b) Completion of a probationary period 

(c) Passing of a Civil Service examination 

The appellant did not meet any of these requirements. 
Moreover, it appeared that the decision granting appellant 
a disability pension was based upon his submission of addi¬ 
tional evidence some time after his 1944 application. 

On June 20, 1949, judgment was rendered for the defend- 


I 


ants, and the complaint dismissed. 81 F. Supp. 844. On 
appeal, the judgment of dismissal was aflSrmed. 173 F. (2d) 

933. The opinions of the District Court and of the Court of 
Appeals discuss and decide all aspects of appellant’s claim. 
The District Court held that the regulations were valid, and 
regardless of any claim of disability, the appellant did not 
meet the other requirements for conversion to permanent 
status. It noted that the 1948 disability award was based 
upon new evidence, presumably submitted by appellant 
after the original application. 

The Court of Appeals dealt fully with appellant’s claim 
that he was denied conversion because of the negligence of 
the Veterans Administration in passing on his disability 
claim. The Court held that appellant’s claim of negligence 
was supported only by his assertion that the process of 
handling his claim should have resulted in an earlier de¬ 
cision in his favor, and this assertion was not enough. 

It also ruled that the regulations required an oflBcial state¬ 
ment of disability at the time of conversion, and the 1948 j 
disability award of retroactive payments did not supply this i 
requirement. The Court of Appeals further ruled that the I 
appellant could not meet the condition to reinstatement of ! 
passing a civil service examination. It noted that the | 
Veterans Administration had pointed out its readiness to j 
give consideration to an application by appellant for j 
employment on his present disability status. I 

Appellant was granted leave and filed an amended com- ! 
plaint. (App. 29.) In this amended complaint, he alleged { 
that the Veterans Administration knew on July 31, 1947, j 
from facts in its possession, that he was a disabled veteran, I 
that the Veterans Administration wilfully, negligently, ! 
wrongfully, arbitrarily failed and neglected to certify ap- ! 
pellant’s disability to the Civil Service Commission, and | 
thereby deprived him of his employment preference rights. I 
Appellant further alleged that it was incumbent upon the i 
defendant to certify his disability to the Civil Service Com- j 

I 

mission. i 

This amended complaint, substantially identical with that | 
at bar (App. 13, 29), was likewise dismissed on the merits ! 



4 


by the District Court for the Eastern District of New York. 
10 F.R.D. 20. The Court held that all aspects of appellee’s 
claim, including the theory of the amended complaint, had 
been carefully reviewed by the District Court and the Court 
of Appeals, and had been determined adversely to him. 
This third decision in appellant’s case was affirmed per 
curiam by the Court of Appeals. 181 F. (2d) 502. 

In this prior action, appellant sued the United States 
Veterans Administration. The courts, in the above de¬ 
cisions, did not pass upon defendant’s objections to venue, 
absence of parties, and other matters, but adjudicated the 
full merits of appellant’s claim. See 81 F. Supp. 846-847; 
173 F. (2d) 935. 

The instant suit names as defendant, Carl Gray, Jr., as 
Administrator of Veterans Affairs. It alleges that the de¬ 
fendant negligently failed to certify appellant’s disability 
(Par. “Eighth”) and thereby deprived appellant of his 
preference rights (Par. “Eleventh”). It refers to the 
same facts concerning appellant’s employment, separa¬ 
tion and disability pension determination, and on the same 
theory seeks the same relief, as the prior suit. (App. 13-17.) 
Accordingly, in his answer, appellee pleaded the defense of 
res judicata (App. 19); and later moved to dismiss the 
complaint or for summary judgment, supported by affi¬ 
davit setting forth the pleadings and judgment in the prior 
action. (App. 21.) 

Appellant opposed the motion to dismiss the complaint 
or for summary judgment on the ground that the first de¬ 
cision on his original complaint had been vacated when he 
was granted leave to file an amended complaint, and on the 
further ground that the judgment in favor of the Veterans 
Administration was not res judicata in a suit against the 
Administrator of the Veterans Administration in his official 
capacity. Other grounds were raised and argued. On 
March 18, 1951 the District Court entered judgment dis¬ 
missing the complaint herein. (App. 22.) Appellant is 
appealing from this judgment. We shall show that it is 
free from error and should be affirmed. 
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REGULATIONS INVOLVED j 

Executive Order 9644, October 18, 1945, 10 P. R. 13095, 

3 CFE (1945 Supp.) p. 130 provides in relevant part as i 
follows: I 

I 

“The Civil Service Commission is authorized to con- ! 
fer a competitive classified civil-service status or a pro- | 
bational status upon any veteran serving under a war- 
service indefinite appointment who establishes the | 
present existence of a service-connected disability of ! 
not less than ten per cent, subject to the following j 
conditions: j 

j 

“ (a) If such veteran has completed a trial period j 
of one year he may be given a competitive classified 
civil-service status upon certification to the Civil j 
Service Commission by the head of the agency con- i 
cerned that the veteran has completed a trial period ! 
of one year and that his services have been satis- j 
factory,” j 

j 

5 CFR (1947 Supp.) 3.102(a) reads as follows: | 

(a) Any person who establishes the present exist- [ 
ence of a service-connected disability of not less than j 
ten per cent, or any person entitled to wife or widow ^s ' 
preference under the Veterans’ Preference Act, when | 
such person is serving under a war-service indefinite j 
appointment, a temporary pending establishment of j 
a register, or a temporary appointment for job em- i 
ployment which has been continuous for more than one j 
year, may acquire a competitive status subject to the { 
following requirements: | 

(1) The employee shall have served satisfactorily i 

in, and been recommended by the agency concerned. | 
However, the Commission may request an agency to j 
determine whether or not it will recommend the em- j 
ployee for status under this section and shall assume i 
that recommendation has been made unless the agency | 
makes an adverse recommendation within thirty days | 
of receipt of the Commission’s request. | 

• • • • • I 

(2) If the employee has not satisfactorily completed I 
one year of service, he will be required to serve a one- \ 
year probationary period. All continuous service in j 
the same or a different agency, which was in the same j 


I 
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line of work as the position in which status is acquired, 
may, be counted toward completion of such proba¬ 
tionary period. 

(3) He must pass such examination as the Com¬ 
mission may prescribe. Any law. Executive order. 
Civil Service rule or regulation which would disqualify 
an applicant for appointment shall also disqualify an 
applicant for acquisition of competitive status. 

SUMMARY OF ARGUMENT 

I. Appellant’s suit is barred by the prior judgment in 
a suit on the same facts for the same relief. There have 
been four decisions on the merits resulting in a final judg¬ 
ment dismissing the amended complaint in the prior suit. 
The judgment in prior suit in favor of the United States 
Veterans Administration is a bar to a suit on the same 
cause of action against the Administrator of the Veterans 
Administration, in his official capacity. 

n. The appellant’s suit is barred by his failure to appeal 
his separation to the Civil Service Commission. This ap¬ 
peal was authorized by Commission regulations and the 
Commission had power to grant appellant the relief he 
seeks here. 

n. Appellant’s suit is barred by laches. Appellant’s 
suit for reinstatement was brought nearly three years 
after his separation, and this Court has held that such suits 
are barred by laches if brought after 18 months from the 
date of separation. 

rV. The complaint fails to state a cause of action, since 
it does not show that appellant was entitled to conversion 
to a permanent status, which would have qualified him for 
retention, under the applicable regulations. 

ARGUMENT 

I 

Appellant’s Suit Is Barred by the Prior Judgment in Di SUvestro 
V. United States Veterans Administration, 81 F. Sapp. 844; 
affirmed 173 F. (2d) 933; and 10 F.R.D. 20; affirmed 
181 F. (2d) 502 

It is apparent that the complaint in the case at bar pre¬ 
sents the same claim as that adjudicated in Di SUvestro v. 
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United States Veterans Administration, supra. In both 
suits, the factual allegations are the same, the legal 
theory is the same, and the relief sought is the same. 
There have been four decisions, adverse to appellant, on 
the merits of this cause of action, made by two different dis¬ 
trict judges and three judges of the Court of Appeals for 
the Second Circuit. Appellant’s claim has been carefully 
reviewed and all his contentions examined; four decisions 
by five judges are enough. 

Plaintiff’s contention that the decision on the original 
complaint was vacated when he was granted leave to file 
an amended complaint is without merit since the decision 
on the amended complaint re-affirmed the decision on the 
original complaint. 10 F.R.D. 20. Appellant’s further 
argument that the prior judgment in favor of the Vet¬ 
erans Administration is not a bar to the suit on the same 
claim against the chief officer of the Veterans Administra¬ 
tion, the Administrator of Veterans Affairs, in his official 
capacity is equally without merit. 

The prior judgment in favor of the United States Vet¬ 
erans Administration adjudicating the validity of plain¬ 
tiff’s dismissal on the merits is a bar to any suit contest¬ 
ing the validity of the same dismissal against any officials 
of the United States in their official capacity. Sunshine 
Anthracite Coal Co. v. Adkins, 310 U. S- 381, 402. The 
judgment in the prior suit is not open to attack here; it 
concludes every issue raised by the pleadings herein. 
Chicot County Drainage District v. Baxter State Bank, 308 
U. S. 371; Reiser v. Woodruff, 327 U. S. 726, 733-736; 
Sherrer v. Sherrer, 334 U. S. 343, 350-351. 

In his brief, appellant does not argue the point of res 
judicata, which appellee considers to be the major issue 
on this appeal. Appellee apparently believes that the judg¬ 
ment below granting appellee’s motion to dismiss (App. 
22) is limited to an adjudication that the complaint fails 
to state a claim for allowable relief. This is a misconcep¬ 
tion since the issue of res judicata was raised and fully 
argued below, and, in any event, “respondent can support 
his judgment on any ground that appears on the record”. 
Okl^oma v. Civil Service Commission, 330 U. S. 127,134, 
note 3. 
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II 

The Suit Herein Is Barred by Appellant’s Failure to Exhaust 
the Administrative Remedy of Appeal to the Civil Service 
Commission 

The purported cause of action set forth in the complaint 
herein rests upon an alleged violation of Section 12 of the 
Veterans Preference of 1944, 5 U.S.C. 861. The appellant 
contends that his separation in a reduction in force vio¬ 
lated his veteran’s retention rights, protected by Section 
12, which provides that “preference employees whose effici¬ 
ency ratings are ‘good’ or better shall be retained in pref¬ 
erence to all other competing employees”. Under its au¬ 
thority to prescribe regulations, (Section 18 of the Veterans 
Preference Act, 5 U.S.C. 868), the Civil Service Commission 
authorized appeals to it from alleged violations of Section 
12. 5 C.F.R.^(1947 Supp.) 20.13, 20.14.2 failure to 
exhaust this appeal has been held to be a bar to a suit in 
court for relief which the Civil Service Commission might 
have granted. Johnson v. War Assets Administration, 171 
F. (2d) 556; Fisher v. Haeherle, 80 F. Supp. 652. 


- Section 18 reads in relevant part as follows: 

‘Tt shall be the authority and duty of the Civil Service Com¬ 
mission * * * to make and enforce appropriate rules and 
regulations to carry into full effect the provisions, intent, and 
purpose of this Act . . 

5 C.F.R. (1947 Supp.) 20.13 and 20.14 read, in relevant part, as 
follows: 

20.13. Any employee who feels there has been a violation of 
his rights under the regulations in this part [referring to 
veterans preference in a reduction in force 1 may appeal to the 
appropriate office of the Commission, 

20.14. Whenever the Commission, as the result of a decision 
on the appeal of any employee, disapproves the action taken 
under the regulations in this part, the head of the department 
or governmental entity shall restore the employee to active 
duty. 


Appellanrs Suit Is Barred by Laches 

The instant suit was commenced on June 22,1950, or one 
month short of three years after appellant’s separation. 
The prior suit is either a bar or of no significance here. 
In the latter case, this suit is clearly too late. United States 
ex rel Arant v. La/ne, 249 U.S. 367; United States ex rel 
Cromwell v. Doyle, 69 App. D. C. 215, 99 F. (2d) 448, 
certiorari denied, 306 U.S. 640; Caswell v. Morgenthau, 
69 App. D. C. 15, 98 F. (2d) 496, certiorari denied, 305 
U.S. 695. 

IV 

The Complaint Fails to Show That Appellant Is Entitled to 
Conversion to Permanent Status, Which Would Qualify Him 
for Retention and Reinstatement Now 

If this Court were to pass on the merits of the complaint, 
which have already been adjudicated four times, it would 
come to the same result as the prior courts which have held 
that the complaint fails to state a cause of action. Appellant 
claims that he should have been converted to permanent 
status on or before July 31,1947, and that he is now entitled 
to reinstatement on the basis of his right to permanent 
status. But the complaint fails to show that appellant met 
or now meets the applicable requirements for such conver¬ 
sion set forth in 5 C.F.R. (1947) 3.102(a) (1), (2), and (3), 
supra. 

CONCLUSION 

For the foregoing reasons, it is respectfully submitted 
that the judgment below should be affirmed. 

Holmes BALDamcE 
Assistant Attorney General. 
George Morris Fay, 
United States Attorney. 

Of Counsel: 

Edward H. Hickey, 

Joseph Kovner, 

Attorneys, Department of Justice 




11 


APPENDIX 

Page 

Complaint . 13 

Answer . 17 

Motion for Summary Judgment. 20 

Order Dismissing Complaint. 22 

Di SUvestro v. United States Veterans Administration, E.D.N.Y. 

No. 9457 

Docket Entries . 23 

Complaint . 24 

Order Denying Summary Relief . 29 

Amended Complaint . 29 

Order Dismissing Amended Complaint. 33 















13 


APPENDIX 

Filed June 22,1950 

United States District Court for the District of 

Columbia 

Joseph W. Di Silvestro, (Veteran) residing at 41-11 12tli 
Street, Long Island City, New York, Plaintiff, 

against 

Carl Gray, Jr., as Administrator of Veterans Affairs, 
official residence, Central Office of the Veterans Ad¬ 
ministration, Munition Building, Washington 25, D. C., 
Defendant 


Complaint 

To the Honorable Justice of the United States District 

Court for the District of Columbia: 

The plaintiff Joseph W. Di Silvestro, attorney in person, 
respectfully alleges the facts upon which this complaint is 
based upon: 

First: That at all times hereinafter mentioned the plain¬ 
tiff is a citizen of the United States, residing in the State of 
New York. 

The defendant Carl Gray, Jr., as Administrator of Vet¬ 
erans Affairs, having an official residence as indicated in the 
above captioned and by virtue of same is within and under 
the jurisdiction of this Court. 

The action arises under the Veterans Preference Act of 
1944 as amended, (Public Law 359, 78th Cong.); 5 U.S.C. 
851-869; Executive Orders numbered 9644, 9691 and 9830 
respectively. Department Circular No, 546, U. S. Civil 
Service Commission (F.P.M. Chap. S2) and U. S. Civil 
Service Commission Circular 549 and 5 U.S.C. 1009. 

Second: That the plaintiff is an honorably discharged 
veteran of World War II, and at all times hereinafter men¬ 
tioned he had and still has a war service-connected dis¬ 
ability of not less than 10 per cent, within the meaning of 
the law and existing rules and regulations of the Veterans 
Administration. 
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Third: That at all times hereinafter mentioned and 
prior to July 31,1947, the plaintiff was in the employ of the 
Veterans Administration with an ofiBcial Veterans Admin¬ 
istration efiSciency rating of “very good” as an adjudicator, 
grade P 3. 

Fourth: That at all times hereinafter mentioned the 
defendant is the head of the Veterans Administration, an 
executive agency. 

Fifth: That the plaintiff during his employ with the 
defendant submitted to his agency prior to October 11,1946, 
evidence, showing that plaintiff had an existing war service- 
connected disability of not less than 10 per cent disablement. 
Upon this evidence the defendant’s agency adjudicated and 
adjudged the plaintiff to have a service-connected disability 
of not less than 10 per cent existing from October 10, 1946, 
at which time the plaintiff was in the defendant’s employ. 
The plaintiff also submitted to the defendant through his 
agency prior to July 31, 1947, an official Veterans Ad¬ 
ministration’s efficiency rating of “very good”. The pur¬ 
pose of the above submissions to the defendant by the plain¬ 
tiff, qualified and entitled the plaintiff to competitive status 
and classification in the A-1 preference group for job 
retention in any reduction in force program while in the 
federal employ. 

Sixth: That pursuant to law in such cases made and pro¬ 
vided, it is solely incumbent upon the defendant in the 
management of his agency to cooperate with the United 
States Civil Service Commission in the conduct of personnel 
matters, and it is the responsibility of the defendant in 
accordance with applicable statutes. Executive orders, and 
rules, and shall be responsible for personnel management 
in his agency. 

Seventh: That pursuant to law in such cases made and 
provided, it is solely incumbent upon the defendant in the 
management of his agency to certify the plaintiff’s service- 
connected disability and efficiency rating as hereinabove 
mentioned to the United States Civil Service Commission 
prior to July 31,1947 the date of the reduction in force, for 
the purpose of plaintiff’s entitlement to competitive status 
and classification to A-1 group retention in any reduction 
in force program, inasmuch as the plaintiff met all the 
requirements for the above mentioned entitlements in ac- 
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cordance with the laws then in force, but this the defendant 
arbitrarily, negligently, and carelessly failed and neglected 
to do. 

Eighth: On July 31,1947 through a reduction in force, de¬ 
fendant permitted his agency known as the Veterans Ad¬ 
ministration, to negligently and carelessly terminate and 
separate the plaintiff from his federal employ with the afore¬ 
said agency, negligently disregarding plaintiff’s service- 
connected disability of not less than 10 per cent existing at 
the time of the plaintiff’s employ in the federal employment, 
negligently failed to cooperate with the United States Civil 
Service Commission pursuant to law made and provided in 
such cases, negligently failed and neglected to certify for 
conversion of plaintiff’s civil service status to a permanent 
civil service status pursuant to law then in force, negligently 
failed and neglected to certify to the United States Civil 
Service Commission that plaintiff by virtue of his service- 
connected disability of not less than 10 per cent while in the 
federal employment and by virtue of plaintiff’s efficiency 
rating in the federal employ became entitled to competitive 
status and classification in the A-1 preference retention 
group in any reduction in force program. 

Ninth: That the defendant permitted his agency known 
as the Veterans Administration to take advantage of its own 
negligence in obliterating plaintiff’s rights under and pur¬ 
suant to the Veterans Preference Act of 1944 as amended. 

Tenth: That the defendant permitted his agency known 
as the Veterans Administration to negligently retain in its 
employ nonveterans over the plaintiff who became entitled 
to job preference by virtue of his ‘^very good” efficiency 
service in the federal employ and by virtue of plaintiff’s 
service-connected disability of not less than 10 per cent. 

Eleventh: As a result of the defendant’s negligence in 
permitting his agency known as the Veterans Administra¬ 
tion in neglecting to certify plaintiff’s rights to competitive 
status and job retention in any reduction in force to the 
United States Civil Service Commission, plaintiff was 
deprived of competitive status, preference to job retention 
in the preference classification group A-1 in any reduction 
in force program while in the federal employ or thereafter, 
pursuant to the Veterans Preference Act of 1944 as 
amended, and plaintiff was otherwise injured, was pre- 
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vented from taking an administrative appeal to the U. S. 
Civil Service Commission, suffered great pains of body and 
mind, and lost back pay from August 1, 1947 to date. 

Wherefore, plaintiff prays: 

(1) That the rights of the plaintiff be judicially declared, 

(2) That the Court adjudge plaintiff’s right of reinstate¬ 
ment by defendant to his former position as an Adjudicator, 
grade P 3, with the Veterans Administration, with all rights, 
credits, increments and emoluments thereto belonging, 

(3) That the Court adjudge that the defendant reimburse 
plaintiff for back pay from August 1,1947 to the date of his 
reinstatement, and, 

(4) For such other, further and different relief as to the 
Court may seem just and proper. 

Dated June 21, 1950, New York, N. Y. 

(Signed) Joseph W. Di Silvestro, 

Plaintiff d Attorney Pro Se, 

41-11 12th Street, 

Long Island City, N. Y. 

State of New York, 

County of New York, ss: 

Joseph W. Di Silvestro being duly sworn, deposes and 
says: 

That he is the plaintiff in the within action; that he has 
read the foregoing complaint and knows the contents 
thereof; that the same is true to his own knowledge, except 
as to the matters therein stated to be alleged on information 
and belief, and as to those matters he believes it to be true. 

(Signed) Joseph W. Di Silvestro 

Sworn to before me this 21st day of June, 1950. 

Morris W. Lippe, 

(Seal.) No tary Pith lie. 

State of N. Y., Residing in Kings Co., Cert, filed in N. Y. 
Co. No. 24-7565000. Comm. Expires 3/30/52, 
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Filed August 21, 1950 

In the United States Distbict Couet fob the Distbict op 

Columbia 

Civil Action No. 2676-50 

Joseph W. Di Silvestbo, (Veteran) residing at 41-11 12th 
Street, Long Island City, New York, Plaintiff, 


Cabl Gbay, Jb., as Administrator of Veterans Affairs, 
official residence. Central Office of the Veterans Admin¬ 
istration, Munition Building, Washington 25, D. C., De¬ 
fendant 

Answer 

Comes now the defendant, by his attorneys, and answer¬ 
ing the complaint herein admits, denies and alleges as 
follows: 

1. Defendant admits the allegations contained in para¬ 
graph “First” of the complaint. 

2. Defendant admits the allegations contained in para¬ 
graph “Second” of the complaint that plaintiff is an 
honorably discharged veteran of World War II, and de¬ 
fendant denies each and every other allegation contained 
in said paragraph “Second” of the complaint, and de¬ 
fendant further alleges that on February 20, 1948, plain¬ 
tiff was adjudged by the appropriate officials of the Vet¬ 
erans Administration to be disabled as a result of a service 
connected disability and that he was entitled to compen¬ 
sation for said disability in the amount of $13.80 per month 
from October 10, 1946. 

3. Defendant admits the allegations contained in para¬ 
graph “Third” of the complaint. 

4. Defendant admits the allegations contained in para¬ 
graph “Fourth” of the complaint. 

5. Insofar as it is alleged in paragraph “Fifth” of the 
complaint, defendant admits that prior to October 11, 1946, 
plaintiff submitted a claim supported by certain evidence 
to be adjudicated that he was and is entitled to compensa- 
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tion for a war service connected disability of not less than 
10 percent; and insofar as it is alleged in said paragraph 
“ Fifthof the complaint, defendant further admits that 
prior to July 31, 1947, plaintiff’s official efficiency rating 
was “very good”; and except as so specifically admitted, 
defendant denies each and every other allegation contained 
in said paragraph “Fifth” of the complaint. Defendant 
further alleges that on June 10,1947, the Central Disability 
Board of the Veterans Administration sustained the de¬ 
termination of subordinate authorities of the Veterans 
Administration by which plaintiff’s claim for disability 
compensation because of a war service connected disability 
of not less than 10 percent was denied; and defendant 
further alleges that on July 31, 1947, plaintiff was sepa¬ 
rated from the position of Adjudicator, P-3, in the service 
of the United States in the Brooklyn Regional Office of 
the Veterans Administration in the course of a reduction 
in force in that office. 

6. The allegations contained in paragraph “Sixth” of 
the complaint are legal conclusions and require no answ’er; 
and insofar as an answer to them may be required, they 
are denied. 

7. Defendant denies each and every allegation contained 
in paragraph “Seventh” of the complaint. 

8. Insofar as it is alleged in paragraph “Eighth” of the 
complaint, defendant admits that on July 31,1947, plaintiff 
was duly and legally separated from his position in the 
Brooklyn Regional Office of the Veterans Administration; 
and, except as so specifically admitted, defendant denies 
each and every other allegation contained in said para¬ 
graph “Eighth” of the complaint; and defendant further 
alleges that at no time prior to July 31, 1947, the date on 
which plaintiff was separated from his position in the 
service of the United States as aforesaid, did or could 
plaintiff qualify for the conversion of his war service 
appointment to an appointment with status in the classified 
(competitive) civil service and it has been so found by the 
United States Court of Appeals for the Second Circuit in 
Di Silvestro v. United States Veterans Administration, 173 
F. 2d 933, affirming the decision in the same case in the 
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United States District Court for the Uastem District of 
New York reported in 81 F. Supp. 844, and by the decision 
of the United States District Court for the Eastern Dis¬ 
trict of New York in Di Silvestro v. United States Vet¬ 
erans Administration, 10 F. R. D. 20, aflSrmed by the United 
States Court of Appeals, 181 F. 2d 502. 

9. Defendant denies each and every allegation contained 
in paragraph ‘‘Ninth” of the complaint. 

10. Defendant denies each and every allegation contained 
in paragraph “Tenth” of the complaint. 

11. Defendant denies each and every allegation contained 
in paragraph “Eleventh” of the complaint. 

Foe a Fikst Affiemative Defense: 

12. The claim asserted in this complaint is res judicata 
against the plaintiff by operation and effect of the decision 
of the United States Court of Appeals for the Second Cir¬ 
cuit in the case of Bi Silvestro v. United States Veterans 
Administration, 173 F. 2d 933, affirming the decision of the 
United States District Court for the Southern District of 
New York in the same case, 81 F. Supp. 844, and the de¬ 
cision of the United States Court of Appeals for the Second 
Circuit in the same case, 181 F. 2d 502, affirming the de¬ 
cision of the United States District Court for the Southern 
District of New York in the same case, 10 F. R. D. 20. 

For a Second Affirmative Defense: 

13. This Court lacks jurisdiction over the subject mat¬ 
ter of this action. 

For a Third Affirmative Defense: 

14. This Court lacks jurisdiction over the subject matter 
of this action in that: 

(a) This is a suit against the United States to which it 
has not consented. 

(b) This is an action to subject to judicial review an 
exercise of executive authority which is by law committed 

K to the sole and exclusive discretion of the executive. 
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Foe a Foueth AiriRMA'nvB Defense : 

15. The complaint fails to state a claim upon which this 
Conrt can grant any relief. 

Foe a Fifth Affiemative Defense : 

16. Plaintiff is unable to state a claim upon which this 
Court can grant any relief in that his separation from the 
service of the United States was in all respects legal and 
proper and his adjudication of disability was in all respects 
legal and proper. 

Foe a Sixth Affirmative Defense : 

17. Plaintiff ^s claim is barred by his laches. 

H. G. Morison, 

Assistant Attorney General 
George Morris Fay, 
United States Attorney 
Edward H. Hickey, 
Attorney, Department of Justice 

Of Cownsel: 

Eugene T. Maher, 

Attorney, Department of Justice 


Filed February 27, 1951 

In the United States District Court for the District of 

Columbia 

Civil Action No. 2676-50 
Joseph W. Di Silvestro, Plaintiff, 

V. 

Carl Gray, Jr., as Administrator of Veterans Affairs, 

Defendant. 

Defendant’s Motion to Dismiss the Complaint or for 

Summary Judgment 

The defendant moves to dismiss the complaint or in the 
alternative for summary judgment on the following 
grounds: 
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1. The claim asserted in the complaint is res judicata 
against the plaintiff by operation and effect of the decision 
of the United States Court of Appeals for the Second Cir¬ 
cuit in the case of Di Silvestro v. United States Veterans 
Administration, 173 F. (2d) 933, affirming the decision of 
the United States District Court for the Southern District 
of New York in the same case, 81 F. Supp. 844, and the 
decision of the United States Court of Appeals for the 
Second Circuit in the same case, 181 F. (2d) 502, affirming 
the decision of the United States District Court for the 
Southern District of New York in the same case, 10 F.R.D. 
20 . 

2. This Court lacks jurisdiction over the subject matter 
of this action. 

3. This Court lacks jurisdiction over the subject matter 
of this action in that: 

(a) This is a suit against the United States to which 
it has not consented. 

(b) This is an action to subject to judicial review an 
exercise of executive authority which is by law com¬ 
mitted to the sole and exclusive discretion of the exec¬ 
utive. 

(c) The plaintiff has failed to exhaust his adminis¬ 
trative remedies. 

4. The complaint fails to state a claim upon which this 
Court can grant any relief. 

5. Plaintiff is unable to state a claim upon which this 
Court can grant any relief in that his separation from the 
service of the United States was in all respects legal and 
proper and his adjudication of disability was in all respects 
legal and proper. 

6. Plaintiff’s claim is barred by his laches. 
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This motion is made upon the pleadings herein and the 
afl5davit with exhibits of Joseph Kovner attached hereto 
and made a part hereof. 

Newell A. Clapp, 

Acting Assistant Attorney General, 
George Morris Fay, 
United States Attorney. 

Of Counsel: 

Maevin C. Taylor, 

Joseph Kovner. 

Certificate op Service 

I hereby certify that on this 27th day of February 1951, 
I have mailed a copy of the defendant’s foregoing motion, 
afiBdavit and memorandum to Joseph W. Di Silvestro, at¬ 
torney per se, at his address 41-11 12th Street, Long Island 
City, New York, by official United States mail. 

Joseph Kovner, 
Attorney, Dept, of Justice. 


Filed March 18, 1951. 

In the United States District Court for the District of 

Columbia 

Civil No. 2676-50 

Joseph W. Di Silvestro (Veteran), Plaintiff, 

V. 

Carl Gray, Jr., (as Administrator of Veterans Affairs), 

Defendant. 

Order 

A motion having been made herein by counsel for the 
defendant to dismiss the complaint or for summary judg¬ 
ment, upon consideration thereof, it is, by the Court, this 
18th day of March, 1951, 

Ordered, that the motion to dismiss be and the same 
hereby is granted. 

Tamm, 

V. S. D. J. 
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Docket Entries 

United States Disteict Court Eastern District of New 

York 

Docket #9457 — No Fee (Veteran) 

Month Day Year 

Oct. 5 1949. By Galston J. Decision rendered grant¬ 
ing motion to vacate dismissal order with 
leave to file amended complaint. 

Settle Order on notice. See Memo. 

Oct. 13 1949. By Galston J. Order filed vacating dis¬ 
missal order and granting leave to file 
amended Complaint. 

Nov. 2 1949. Amended Complaint filed. 

Dec. 16 1949. Notice of motion filed to dismiss 

Amended Complaint etc. (Ret. 12/28.) 

Dec. 26 1949. Before Byers J. Motion for an order 

dismissing amended etc. Motion argued 
and submitted. Decision reserved. Briefs 
by Jan. 9, 1950. Reply briefs by Jan. 
11, 1950. 

Jan. 4 1950. Notice of motion for leave to bring in 

additional parties deft. (Ret. 1/11/50.) 

Jan. 11 1950. Before Abrusso J. Motion for an order 

to add as a party Deft. ‘^Carl Gray Jr. 
as Administrator of Veterans Affairs’’ 
Respectfully referred to Judge Byers. 

Feb. 24 1950. By Byers J. Decision rendered denying 

two motions — (1) motion to dismiss and 
(2) to add party deft. Settle separate 
order on notice. See Opinion. 

Mar. 3 1950. By Byers J. Order filed denying motion 

to add party deft. 

Mar. 3 1950. By Byers J. Order filed granting motion 

to dismiss amended complaint. 

Mar. 3 1950. Notice of Appeal filed. — No fee. 
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Filed November 1, 1948. 

UsTTED States District Court Eastern District of New 

York 

Joseph W. Di Silvestro, (Veteran) 
against 

United States Veterans Administration 

To the Honorable Justice of the United States District 

Court of the Eastern District of New York: 

The petitioner Joseph 'W. Di Silvestro, respectfully 
alleges and shows this Court upon information and belief 
the facts upon which this petition is based upon, are as 
follows: 

1. That your petitioner is an honorably discharged 
veteran of World War II, and has a service-connected 
disability of not less than 10 percent. There is annexed 
herewith, marked Exhibit “A”, certificate of disability from 
the Veterans Administration. 

2. On or about December, 1944, shortly after your peti¬ 
tioner’s discharge from the United States Army, made ap¬ 
plication for disability pension benefits based upon service- 
connected disabilities, with the Veterans Administration. 
There is annexed herewith, marked Exhibit “B”, acknowl¬ 
edgement letter of the Veterans Administration, dated 
January 13, 1945. 

3. That your petitioner had originally been appointed 
and employed as a war-service indefinite, as an Adjudicator 
with the Adjudication Division of the Veterans Administra¬ 
tion, from March 10th, 1945 until July 31st, 1947, at the 
following offices, during the aforesaid period: 

The New York Branch of Central Office, 2 Park Ave¬ 
nue, New York, N. Y.; 

New York Regional Office, 252 Seventh Avenue, New 
York, N. Y.; 

Brooklyn Regional Office, 35 Ryerson Street, Brook¬ 
lyn, N. Y. 
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4. Your petitioner’s services as an Adjudicator, grade P3, 
salary $4275.00 per annum, terminated at the Brooklyn 
Regional Ofiice of the Veterans Administration, on July 
31st, 1947, due to the Reduction in Force program. 

5. During the above mentioned period of employment 
with the Veterans Administration; the Veterans Admini¬ 
stration did not hold your petitioner as a disabled veteran 
with a service-connected disability of any degree of dis¬ 
ablement. 

6. In lieu of paragraph 5, above, your petitioner could not 
make claim during the above mentioned period of employ¬ 
ment for preference rights under the Veterans Preference 
Act of 1944, or be placed in the A-1, highest Retention 
Groupe in accordance with the self-explanatory photostatic 
copy of circular, annexed herewith, marked Exhibit “C”; 
also annexed herewith is Notice of last Official Efficiency 
Rating, marked Exhibit ‘‘D”; further for the convenience of 
this Court, quoted in part and referred to below is that 
section of the above mentioned Veterans’ Preference Act of 
1944: 

“PsiorANEXT Civii^Service Status for Disabled Vet¬ 
erans.— The President in Executive Order 9691, Febru¬ 
ary 5,1946, authorized the Civil Service Commission to 
confer a classified (competitive) civil service status or 
probational status upon any person entitled to military 
preference under the Veterans’ Preference Act of 1944 
who establishes the existence,of a service connected 
disability of not less than 10 percent: Provided, that 
such person is serving either (A) under a temporary 
appointment made in accordance with section 4 of this 
order provided he qualifies in an appropriate examina¬ 
tion and his services are required indefinitely by the 
department or the agency in which he is employed.” 

7. On February 20, 1948, your petitioner was and is held 
by the Veterans Administration to be a disabled veteran 
with a service-connected disabiuty of not less than 10 
PERCENT, ‘‘retroactive” to “OcTOBER IOth, 1946. There 
is annexed herewith, marked Exhibit “E”, photostatic copy 
of Veterans Administration’s letter (Award), dated Febru¬ 
ary 20, 1948. 


8. Based upon the Veterans Administration’s Belated 
Award Letter of February 20,1948, above mentioned, your 
petitioner requested the Veterans Administration to rein¬ 
state him to his former positon as an Adjudcator, on the 
grounds that he was deprived of veteran preferences, due 
to no fault of his. Ho^wever, this request for reinstatement 
was denied. 

9. Therefore, due to the above mentioned Belated Award, 
dated February 20, 1948, of the Veterans Administration, 
your petitioner forther alleges the deprivation of the follow¬ 
ing: 

(a) The loss of veterans’ preferences under the 
Veterans’ Preference Act of 1944. (Permanent 
Civil Service Status for Disabled Veterans) 

(b) The loss of position and salary, since, August 1, 
1947 to date, as referred to in paragraph 4 of this 
petition. 

(c) The loss of retention in Group A-1 of the Adjudi¬ 
cation Division, which to date is not affected in the 
Reduction in Force program for the New York and 
Brooklyn Regional Offices. 

10. Your petitioner is an unemployed disabled veteran, 
since, August 1st, 1947; due to his service-connected dis¬ 
ability, is unable to procure employment comparable to 
his former position with the Veterans Administration. In 
support and annexed herewith, is a photostatic copy of 
Readjustment Allowances booklet for unemployed veterans 
which terminated on June 4,1948, and a true copy of Doctor 
Harry G. Golan’s statement recently submitted to the 
Veterans Administration on behalf of your petitioner, 
marked Exhibit “F” and ^‘G”, respectively. 

Wherefore, your petitioner prays and respectfully moves 
the Honorable Justice of this Court for an order directing 
the Veterans Administration to reinstate Joseph W. Di 
SiLVESTRO, petitioner to his former position, nunc pro tunc, 
under the Veterans’ Preference Act of 1944 and for such 
other relief as to this Court may seem just and proper. 
Dated: New York, June 12th, 1948. 

(S) Joseph W. Di Silvestro, 

Petitioner. 


State of New Yobk, 

County of Kings, ss.: 

Joseph W. Di Silvestro, being duly sworn, deposes and 
says: 

That he is the petitioner herein and that he has read the 
foregoing petition and knows the contents thereof; that the 
same is true of his own knowledge except as to those matters 
therein stated to be alleged on information and belief, and 
that as to those matters he believes it to be true. 

(Signed) Joseph W. Di Silvestbo 

Sworn to before me this 12th day of June, 1948. 

(Signed) John Montelione, 
Nota/ry Public of the State of N. Y. 

Residing in Kings County, Kings Co. Clk. #320. Comm, 
exp. 3-30-50. Reg. #736-M-0. 


Exhibit 

VETERANS ADMINISTRATION 

New York Regional Office 
252 Seventh Avenue 
New York 1, N. Y. 

March 1,1948 

In Reply Refer To: NK3AAG-4 

Di Silvestro, Joseph W. 

C-4 780 118 

Date of Birth: Apr. 5, 1906 
Position: Adjudicator 

Mr. Joseph W. DiSilvestro 
105-12 76th Street 
Ozone Park, New York. 

Dear Sir: 

This is to certify that the records of the Veterans Admin¬ 
istration disclose the present existence of a service con- 
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nected disability upon medical examination acceptable to 
the Veterans Administration and rated ten percent (10%). 


Very truly yours, 


True Copy. 


(Signed) Martin Munzee, 

Contact Officer. 


Exhibit 

VETERANS ADMINISTRATION 
215 W. 24tb St. 

NY 11, NY • 

January 13, 1945 

In Reply Refer To: Adj-bS C-4780118 

Mr. Joseph W. Di Silvestro 
1074 Hegeman Avenue 
Brooklyn, N. Y. 

Dear Sir: 

This will acknowledge receipt of your application for 
monetary benefits. 

You will be further advised regarding this claim at a later 
date. 


Very truly yours. 


True Copy. 


(Signed) W. F. Greene, 

Adjudication Officer. 


P J J :MLB 
Civ. ;i^58271 
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United States Distkict Court, Eastern District of New 

York 

Joseph W. Di Silvestro (Veteran), 
against 

United States Veterans Administration 

Order 

0-9149 

That a motion having come on before me to be heard on 
the 23rd day of June, 1948, for an order directing the Vet¬ 
erans Administration to reinstate Joseph W. Di Silvestro 
nunc pro tunc under the Veterans Preference Act of 1944, 
and after reading and filing the affidavits and memoranda 
submitted by the petitioner herein, Joseph W. Di Silvestro, 
and the United States of America in opposition thereto 
together with oral argument, it is 

Ordered, Adjudged and Decreed That the motion made 
by the Veteran petitioner herein cannot be decided sum¬ 
marily; it must be by an action started by this veteran, and 
the relief he is seeking is therefore denied without prejudice. 

Dated: Brooklyn, New York, November 24, 1948. 

(S.) Matthew T. Abruzzo, 

U. S. D. J. 


Filed November 2,1949 

United States District Court, Eastern District of New 

York 

Amended Complaint 
Civil Action No. 9457 

Joseph W. Di Silvestro, (Veteran), Plaintiff, 

against 

United States Veterans Administration, Defendant 

To the Honorable Justice of the United States District 
Court of the Eastern District of New York: 

The plaintiff Joseph W. Di Silvestro, attorney in person, 
for his amended complaint respectfully alleges and shows 
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this Court the facts upon which this amended complaint is 
based upon : 

First: That at all times mentioned herein, plaintiff is a 
citizen of the State of New York, and a resident of and 
within the jurisdiction of this Court. 

The action arises under the Veterans Preference Act of 
1944, (Public Law 359, 78th Cong;) 5 U.S.C. 851-839 and 
Executive Orders numbered 9644, 9830, and 9691 respec¬ 
tively. Dept. Circular No. 546, U. S. Civil Service Com¬ 
mission (F. P. M. Chap. S2) and U. S. Civil Service Comm. 
Circular 549, and the Administrative Act, adopted June 11, 
1946, 5 U.S.C.A. Sec. 1009. 

Second: That the plaintiff is an honorably discharged 
veteran of World War II, and at all times hereinafter men¬ 
tioned he had and still has a 10% service connected dis¬ 
ability within the meaning of the law and existing rules and 
regulations of the Veterans Administration, the defendant 
herein. 

Third: That heretofore and on December 29, 1944, the 
plaintiff made claim for compensation by reason of such 
service connected disability as aforesaid, and duly filed his 
application therefor. 

Fourth: That thereafter, and on or about the 10th dav of 

' _ 

March 1945, -with knowledge of plaintiff’s pending claim for 
such service connected disability compensation, the defend¬ 
ant employed the plaintiff as an Adjudicator, with the grade 
of P. & S. 2, and during the time of his employment with 
the defendant, the plaintiff received official efficiency rating 
of “very good”, and plaintiff was thereafter duly promoted 
to the grade of Adjudicator, P. & S. 3, with an increase in 
salary. 

Fifth: That the defendant since February 8, 1945, had 
in its possession and files all of plaintiff’s service records 
including medical records from the War Department, indi¬ 
cating treatment of plaintiff for a nervous condition while 
in service, and also the record of treatment of plaintiff for 
nervousness at the Muroc Army Base, California, mani¬ 
fested by insomnia and pains in the chest and arms. That 
the defendant arbitrarily and wilfully and in a negligent 
and careless manner refused and failed to consider and 
disregarded the said medical service records hereinabove 
mentioned, and on February 15, 1945, denied the plaintiff’s 
service connected disability claim of any degree. 


31 


Sixth: That thereafter the defendant continued to refuse 
and consider, and did wilfully disregard the plaintiff ^s war 
service medical records and refused, failed and neglected 
to grant the plaintiff his claim for war service connected 
disability. 

Seventh: That thereafter, on April 11, 1946, the defend¬ 
ant first caused the plaintiff to be examined upon his claim 
of December 29, 1944, and defendant found that the plain¬ 
tiff was suffering at that time from the following conditions, 

“A nervous condition characterized as ^anxiety state— 
mild’ ”, 

for which he had been treated in the service, and which were 
enumerated in the war service records received at the 
defendant’s office on February 8, 1945. 

Eighth: That thereafter and on or about the 10th day of 
October 1946, plaintiff submitted additional evidence of his 
service connected disability by the submission of affidavits 
of Corpl. John A. Zanghi and P.F.C. Vincent P. Capano, 
and statement of Dr. Harry M. Golan. 

Ninth: That subsequent to February 15, 1945, and prior 
to February 20, 1948, the defendant with full knowledge of 
plaintiff’s service connected disability, and in violation of 
the laws enacted by Congress for the benefit of veterans, 
and in violation of its rules and regulations, arbitrarily, 
wilfully, negligently and wrongfully failed and neglected to 
recognize, acknowledge and certify plaintiff’s war service 
connected disability, and thus wrongfully deprived plaintiff 
of his rights, credits and preferences under the Veterans 
Preference Act of 1944 as amended, and the Executive 
orders applicable thereto. 

Tenth: That pursuant to law in such cases made and 
provided, it was incumbent upon the defendant to certify to 
the United States Civil Service Commission, prior to July 
31, 1947, that plaintiff had a service connected disability of 
not less than 10%, and this the defendant, arbitrarily, negli¬ 
gently and carelessly failed, neglected and omitted to do. 

Eleventh: That by reason of plaintiff’s war service con¬ 
nected disability, the defendant was required to retain 
plaintiff in its employ, but in violation of plaintiff’s rights, 
the defendant, on July 31, 1947, wrongfully discharged 
plaintiff, and the plaintiff was deprived of the rights 
granted him by Congress under the Veterans Preference 
Act of 1944 as amended and the Executive orders. 

Twelfth: Upon information and belief plaintiff alleges, 
that thereafter and on or about February 20, 1948, the de- 
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fendant for the first time examined and considered the 
plaintiff’s War Department medical records which were in 
its possession since February 8, 1945, and accorded the 
plaintiff a corrective rating for a war service connected 
disability of not less than 10%, retroactive as October 10, 
1946, confirming Dr. Harry G. Golan’s statement of that 
date. 

Thirteenth: That by reason of the neglect, failure, re¬ 
fusal and omission of the defendant to recognize and timely 
rate plaintiff’s war service connected disability, plaintiff 
was deprived of any and all departmental and administra¬ 
tive appeals. 

Fourteenth: That pursuant to the rules and regulations 
of the U. S. Civil Service Commission, plaintiff met all the 
requirements of the law with reference to his employment 
and retention in employment by defendant. That plaintiff 
was separated from his employment after the promulgation 
of Executive order 9644 and before the defendant certified 
plaintiff for civil service status, and that in pursuance to 
the said order, rules and regulations, the defendant was re¬ 
quired to consider the reappointment of said plaintiff, as a 
war service appointee; this the defendant arbitrarily, 
capriciously, wilfully and negligently refused to do. 

Fifteenth: That plaintiff has diligently asserted his 
rights. That he has since June 31, 1947, been unemployed 
and has at all times been ready, willing and able to discharge 
his duties as an Adjudicator. 

Sixteenth: That defendant has obliterated the right of 
plaintiff as a disabled veteran accorded him by the various 
acts of Congress and the Executive orders, and has wrong¬ 
fully deprived him of the benefits and preferences to which 
he is entitled; that he has suffered a legal wrong and is 
affected and aggrieved by such wrongful action of the 
defendant. That plaintiff has no adequate remedy within 
any agency or department or in any court. 

Wherefore, plaintiff prays 

(1) That the action of the defendant be judicially re¬ 
viewed, 

(2) That the rights of plaintiff be judicially declared, 

(3) That the Court adjudge plaintiff’s right of reinstate¬ 
ment by defendant to his former position as Adjudicator, 
with all rights, credits, increments, and emoluments there¬ 
unto belonging, 

(4) That the Court adjudge that the defendant reimburse 
plaintiff for back pay from July 31, 1947, to the date of his 
reinstatement, and 
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(5) For snch other, further and different relief as to the 
Court may seem just and proper. 

Dated: November 4, 1949. Queens, New York. 

Joseph W. Di Silvestbo, 

Plaintiff <& Attorney Pro Se, 

105-12 76th Street, 

Ozone Park 17, N. Y. 

State of New York, 

County of New York, 

Joseph W. Di Silvestro being duly sworn, deposes and 
says that he is the plaintiff in the within action; that he has 
read the foregoing amended complaint and knows the con¬ 
tents thereof; that the same is true to his own knowledge, 
except as to the matters therein stated to be alleged on 
information and belief, and that as to those matters he 
believes it to be true. 

(Signed) Joseph W. Di Silvesteo. 

Sworn to before me this 4 day of November 1949. 

Uhited States District Court, Eastern District of New 

York 

[Same Title] 

Defendant having moved for an order dismissing the 
amended complaint herein, and the said motion having regu¬ 
larly come on to be heard. 

Now, upon reading and filing the notice of motion dated 
December 16, 1949, and after hearing J. Vincent Keogh, 
United States Attorney, by Nathan Borock, Assistant 
United States Attorney, attorney for the defendant, in sup¬ 
port thereof, and Joseph W. Di Silvestro, plaintiff and 
Attorney Pro Se, in opposition thereto, and due deliberation 
having been had thereon, and the Court having rendered 
and filed its opinion Dated February 24, 1950, it is, in 
accordance therewith. 

Ordered, that the motion be and the same is hereby 
granted, and it is further 

Ordered, that the amended complaint be and the same is 
hereby dismissed. 

Dated: Brooklyn, New York, March 3, 1950. 

(Signed) Byers, 

T7. S. D. «7. 
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